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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),

BILASIPARA.

                                            

                                         CR 157 OF 2014

                                          U/S 352 I.P.C.

STATE OF ASSAM....................................................PROSECUTION SIDE.

      -Versus-

 SMTI DIPA NATH.......................................................DEFENCE SIDE.

PRESENT: - SMTI JUMA SINHA, AJS

Sub Divisional Judicial Magistrate (M),

Bilasipara.

COUNSELS:

FOR the Prosecution:- SRI SOHRAB ALI SEIKH, Ld. APP.

FOR the Defence:- SRI SOLEMAN ALI MOLLAH, Ld. Counsel.

                

EVIDENCE recorded on:-10.09.18, 04.01.19, 10.05.19 & 06.07.19.

STATEMENT DEFENCE recorded on:-21.08.19.

ARGUMENT heard on:–26.08.19.

JUDGMENT delivered on:–31.08.19.

                                           

 J U D G M E N T

1. THE PROSECUTION STORY as unfolded from the Non-FIR case

is that Sri Jitendra Kumar Nath filed an FIR stating that on 21.10.12 at

10.40 AM his  wife  Smti  Dipa Nath came along with  some unknown

persons and entered into his house and assaulted him. Accused also

used slang language against  him and his  family  members and also

threatened to kill him.  Hence, this case.

2. On  receipt  of  the  FIR,  Bilasipara  P.S  Case  No.728/12  u/s

448/323/506/34  I.P.C.  was  registered  and  investigated  into.
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Subsequently Non-FIR case was filed u/s 352 IPC against accused Smti

Dipa Nath.

3. After  receipt  of  Non-FIR  cognizance  was  taken  against  the

accused  under  above-mentioned  section  and  then  after  compliance

with S.207 Cr.P.C and on appearance of the accused and on hearing ld.

Counsels for both sides, particular of offence u/s 352 I.P.C was read and

explained to the accused to which she pleaded not guilty and claimed

to be tried.

4.                                      Points for Determination

I. Whether  the  accused  on  21.10.12  at  10.40  AM at

Lakhiganj Bazar under Bilasipara P.S assaulted or used criminal

force  to the informant otherwise  than on grave provocation

and thereby committed an offence u/s 352 IPC?

5. To bring home the charge the Prosecution side examined 5(five)

witnesses and then statement of accused was recorded u/s 313 Cr.P.C.

where defence took the plea of complete denial and denied to adduce

evidence.

6. Heard ld. Counsels for both sides. Perused evidences on record.

My decisions with reasons on the above framed points are as follows:-

                        DISCUSSION, DECISION AND REASONS THEREON

7.  The foremost notable point is that this non-FIR case has been

filed on the basis of written ejahar filed by PW4 but surprisingly said

FIR was not forwarded by the I.O. to the Court. Further as per the non-

FIR case it is found that alleged occurrence took place on 21.10.12 but

the matter was reported on 30.10.12 and there is found no reason for

this delay of about 9/10 days, which raises doubt.

Coming  to  PWs  examined,  it  is  found  that  all  independent

witnesses PW1 to PW3 deposed nothing regarding alleged occurrence.

PW1 informant deposed that accused on date of occurrence came to

his house from her maternal house and caught hold of his collar and
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punched him. Accused also threatened him and rebuked his parents in

filthy language. Then in charge Lakhiganj Outpost came there and saw

the occurrence. After leaving of police in the evening accused also left.

As such according to PW1 accused punched him, rebuked his parents

and also threatened him but  his brother  PW5 who claimed to have

witnessed  the  occurrence  only  deposed  that  accused  attacked  and

scratched  PW1.  This  PW  did  not  say  that  accused  rebuked  or

threatened anyone.  Further,  PW1 stated  that  Police  himself  say  the

occurrence and in cross-examination he stated that he filed FIR on date

of occurrence itself but as already reflected above FIR was stated to be

on 30.10.12 and not on date of occurrence. PW1 even stated in cross-

examination  that  he  visited  doctor  but  record  does  not  reveal  any

medical report. It is further found that non-FIR case discloses that in

FIR PW1 alleged that his wife accused came to his house with other

unknown  persons  but  in  evidence  PW1  spoke  only  about  his  wife,

raising doubt. Considering all  facts,  Prosecution version is found not

inspiring confidence.

8. Accordingly in view of above discussion I am of the opinion that

Prosecution has failed to prove charge against the accused u/s 352 IPC

beyond reasonable doubt. Hence, the accused is acquitted of above

charges and he be set at liberty forthwith. Bail bond to remain in force

for six months.

      Given under my hand and seal of this Court on this the day of 31st

day of August 2019.

                                                                         (Smti. Juma Sinha)

                                                                         SDJM(M), Bilasipara.
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APPENDIX

Prosecution Witnesses:-

PW.1:- Sri Prasanta Kr. Nath

PW.2:- Sri Lotiur Rahman

PW.3:- Sri Monoranjan Nath

PW.4:- Dr. Jitendra Kr. Nath

PW.5:- Sri Nitya Gopal Nath

Prosecution Exhibits:-

Nil

Defence Witnesses & Exhibits:-

Nil

                                                                    (Smti. Juma Sinha)

                                                                   SDJM (M), Bilasipara.
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